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APPENDIX D-3 

CERTIFICATION FOR BENEFICIARY STATUS 
UNDER ENVIRONMENTAL MITIGATION TRUST AGREEMENT 

I. Identity of Lead Agency 

Governor Andrew M. Cuumu C(B~nt:fil:iary"), by and through the Office of the 
Governor (or, ifnot a State, the analogous Chief Executive) of the Appendix D-1 and Appendix 
D-lA entity on whose behalf the Certification Form is submitted: (i) hereby identifies 
New York State Department of Environmental Conservation ("Lead Agency") as the Lead Agency for purposes 
of the Beneficiary's participation in the Environmental Mitigation Trust ("Trust") as a 
Beneficiary; and (ii) hereby certifies that the Lead Agency has the delegated authority to act on 
behalf of and legally bind the Beneficiary for purposes of the Trust. 

Contact: Steven Flint, Director, Division of Air Resources 

Address: 625 Broadway, Albany, NY 12233-3250 

Phone: 51 B-402-8452 

Fax: 518-402-8454 

Email: steven.flint@dec.ny.Qov 

2. Submission to Jurisdiction 

The Beneficiary expressly consents to the jurisdiction of the U.S. District Court for the Northern 
District of California for all matters concerning the interpretation or performance of, or any 
disputes arising under, the Trust and the Environmental Mitigation Trust Agreement ("Trust 
Agreement"). The Beneficiary's agreement to federal jurisdiction for this purpose shall not be 
construed as consent to federal court jurisdiction for any other purpose. 

3, Agreement to be Bound by the Trust Agreement and Consent to Trustee Authority 

The Beneficiary agrees, without limitation, to be bound by the terms of the Trust Agreement, 
including the allocations of the Trust Assets set forth in Appendix D-1 and Appendix D-IA to 
the Trust Agreement, as such allocation may be adjusted in accordance with the Trust 
Agreement. The Beneficiary further agrees that the Trustee has the authorities set forth in the 
Trust Agreement, including, but not limited to, the authority: (i) to approve, deny, request 
muJifications, or request further inforniation related to any request for funds pursuant to the 
Trust Agreement; and (ii) to implement the Trust Agreement in accordance with its terms. 

4. Certification of Legal Authority 

The Beneficiary certifies that: (i) it has the authority to sign and be bound by this Certification 
Form; (ii) the Beneficiary's laws do not prohibit it from being a Trust Beneficiary; (iii) either (a) 
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the Beneficiary's laws do not prohibit it from receiving or directing payment of funds from the 
Trust, or (b) ifthe Beneficiary does not have the authority to receive or direct payment of funds 
from the Trust, then prior to requesting any funds from the Trust, the Beneficiary shall obtain full 
legal authority to receive and/or direct payments of such funds within two years of submitting 
this Certification Form; and (iv) ifthe Beneficiary does not have the authority to receive or direct 
payment of funds from the Trust and fails to demonstrate that it has obtained such legal authority 
within two years of submitting this Certification Form, it shall become an Excluded Entity under 
the Trust Agreement and its initial aiiocation shail be redisiribuieU arnong the Beneficiaries 
pursuant to subparagraph 5.0.1 of the Trust Agreement. 

5. Certification of Legal Compliance and Disposition of Unused Funds 

The Beneficiary certifies and agrees that, in connection with all actions related to the Trust and 
the Trust Agreement, the Beneficiary has followed and will follow all applicable law and will 
assume full responsibility for its decisions in that regard. The Beneficiary further certifies that 
all funds re<:eive<l on account of any Eligible ~v1itigation Action request that are not used for the 
Eligible Mitigation Action shall be returned to the Trust for credit to the Beneficiary's allocation. 

6. Waiver of Claims for Injunctive Relief under Environmental or Common Laws 

Upon becoming a Beneficiary, the Beneficiary, on behalf of itself and all of its agencies, 
departments, offices, and divisions, hereby expressly waives, in favor of the parties (including 
the Settling Defendants) to the Partial Consent Decree (Okt. No. 2103-i) and the parties 
(including the Defendants) to the Second Partial Consent Decree (Dkt. 1'Jo. 3228-1 ), all claims 
for injunctive relief to redress environmental injury caused by the 2.0 Liter Subject Vehicles and 
the 3.0 Liter Subject Vehicles Gointly, "Subject Vehicles"), whether based on the environmental 
or common law within its jurisdiction. This waiver is binding on all agencies, departments, 
offices, and divisions of the Beneficiary asserting, purporting to assert, or capable of asserting 
such claims. This waiver does not waive, and the Beneficiary expressly reserves, its rights, if 
any, to seek fines or penalties. 

The Beneficiary certifies that it will maintain and make publicly available all documentation and 
records: (i) submitted by it in support of each funding request; and (ii) supporting all 
expenditures of Trust Funds by the Beneficiary, each until the Termination Date of the Trust 
pursuant to Paragraph 6.8 of the Trust Agreement, unless the laws of the Beneficiary require a 
longer record retention period. Together herewith, the Beneficiary attaches an explanation of: 
(i) the procedures by \Vhich the records may be accessed, \Vhich shall be designed to support 
access and limit burden for the general public; (ii) for the Beneficiary Mitigation Plan required 
under Paragraph 4. I of the Trust Agreement, the procedures by which public input will be 
solicited and considered; and (iii) a description of whether and the extent to which the 
certification in this Paragraph 7 is subject to the Beneficiary's applicable laws governing the 
publication of confidential business information and personally identifiable information. 
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8. Notice of Availability of Mitigation Action Funds 

The Beneficiary certifies that, not later than 30 Days after being deemed a Beneficiary pursuant 
to the Trust Agreement, the Beneficiary will provide a copy of the Trust Agreement with 
Attachments to the U.S. Department of the Interior, the U.S. Department of Agriculture, and any 
other Federal agency that has custody, control or management ofland within or contiguous to the 
territorial boundaries of the Beneficiary and has by then notified the Beneficiary of its interest 
hereunder, expiaining lhal the Beneficiary tnay request Eligible ~v1itigation Action funds foi use 
on lands within that Federal agency's custody, control or management (including, but not limited 
to, Clean Air Act Class I and II areas), and setting forth the procedures by which the Beneficiary 
will review, consider, and make a written determination upon each such request. 

9. Registration of Subject Vehicles 

The Beneficiary certifies, for the benefit of the Parties (including the Settling Defendants) to the 
Pa11ial Consent Decree and the Parties to the Second Partial Consent Decree (including the 
Defendants) and the owners from time-to-time of Subject Vehicles, that upon becoming a 
Beneficiary, the Beneficiary: 

(a) Shall not deny registration to any Subject Vehicle based solely on: 

i. The presence of a defeat device or AECD covered by the resolution of 
i:iaim:s in the Partial Consent Decree or in the Second Partial Consent 
Decree; or 

ii. Emissions resulting from such a defeat device or AECD; or 

iii. The availability of an Approved Emissions Modification, an Emissions 
Compliant Recall or the Buyback, Lease Termination, and Owner/Lessee 
Payment Program. 

(b) Shall not deny registration to any Subject Vehicle that has been modified in 
accordance with an Approved Emissions Modification or an Emissions Compliant 
Recall based solely on: 

i. The fact that the vehicle has been modified in accordance with the 
Approved Emissions Modification or the Emissions Compliant Recall; or 

ii. Emissions resulting from the modification (including, but not limited to, 
the anticipated emissions described in Appendix B to the Partial Consent 
Decree and ,A._ppendix B to the Second Partial Consent Decree); or 

iii. Other emissions-related vehicle characteristics that result from the 
modification; or 
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1v. The availability of an Approved Emissions Modification, an Emissions 
Compliant Recall or the Buyback, Lease Termination, and Owner/Lessee 
Payment Program. 

(c) May identify Subject Vehicles as having been modified, or not modified, in 
accordance with the Approved Emissions Modification or the Emissions 
Compliant Recall on the basis of VIN-specific information provided to the 
Beneficiary by the Defendants. 

(d) Notwithstanding the foregoing, the Beneficiary may deny registration to any 
Subject Vehicle on the basis that the Subject Vehicle fails to meet EPA's or the 
Beneficiary's failure criteria for the on board diagnostic ("OBD") inspection; or on 
other grounds authorized or required under applicable federal regulations 
(including an approved State Implementation Plan) or under Section 209 or 177 of 
the Clean Air Act and not explicitly excluded in subparagraphs 9(a)-(b). 

I 0. Reliance on Certification 

The Beneficiary acknowledges that the Trustee is entitled to rely conclusively on, without further 
duty of inquiry, and shall be protected in relying upon, this Appendix D-3 Certification, or a 
subsequent communication from the Lead Agency designating new or additional authorized 
individuals, as setting forth the Lead Agency and the authorized individuals who may direct the 
Trustee with respect to all of the I3eneficiaiy's iights and duties under the Trust ~~Lgreement. The 
Beneficiary and its delegated Lead Agency, including all authorized individuals, agree to comply 
with all security procedures, standard payment and signatory authorization protocols, as well as 
procedures for designating new or additional authorized individuals, as set forth by the Trustee. 

Name: 
Title: 
Date: I ! { I I d-613: 
Location: 

!FOR OTHER RF.OIJTRF.D SIGNATORIES!: .- --- - ------ ---- ,._ - ~ 

Signature: 

Name: 
Title: 
Date: 
Location: 
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iv. The availability of an Approved Emissions Modification, an Emissions 
Compliant Recall or the Buyback, Lease Tennination, and Owner/Lessee 
Payment Program. 

(c) May identify Subject Vehicles as having been modified, or not modified, in 
accordance with the Approved Emissions Modification or the Emissions 
Compliant Recall on the basis of VIN-specific information provided to the 
Beneficiary by the Defendants. 

(d) Notwithstanding the foregoing, the Beneficiary may deny registration to any 
Subject Vehicle on the basis that the Subject Vehicle fails to meet EPA's or the 
Beneficiary's failure criteria for the onboard diagnostic ("OBD") inspection; or on 
other grounds authorized or required under applicable federal regulations 
(including an approved State Implementation Plan) or under Section 209 or 177 of 
the Clean Air Act and not explicitly excluded in subparagraphs 9(a)-(b). 

10. Reliance on Certification 

The Beneficiary acknowledges that the Trustee is entitled to rely conclusively on, without further 
duty of inquiry, and shall be protected in relying upon, this Appendix D-3 Certification, or a 
subsequent communication from the Lead Agency designating new or additional authorized 
individuals, as setting forth the Lead Agency and the authorized individuals who may direct the 
Trustee with respect to aii of the Beneficiary's rights and duties under the Trust Agreement. The 
Beneficiary and its delegated Lead .A.gency, including all authorized individuals; agree to comply 
with all security procedures, standard payment and signatory authorization protocols, as well as 
procedures for designating new or additional authorized individuals, as set forth by the Trustee. 

FOR THE GOVERNOR (or, if not a State, the analogous Chief Executive): 

Signature: 

Name: 
Title: 
Date: 
Location: 

[FOR OTHER REQUIRED SIGNATORIES]: 

~ - A..-

SignatUfeL&7L~( 
Name: Lisa M. Burianek 

~~~~~~~~~~~~ 

Title: AssiistantAttomey General, NYSOAG 

Date: October 2, 2017 

Location: The Capitol, Albany, New York 12224 
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Signature. 

Na1nc: 
Tille: 
Dale: 
Location: 

BasilSeggos 
Commissioner, NYSDEC 

~j.- Jo I \,.o\}. 
centrailCeAlbany, New York 

(FOR OTHER UEQUIRED SIGNATORIES]: 

Sig.naiurc: 

Name: 
Tille: 
Date: 
Location: 
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New York State Submission 

Attachment to Appendix D-3, Item 7 Publicly Available Information 

Publicly Available Information 
The State of New York (NYS) will maintain and make publicly available all documentation and records: (i) 
submitted by it in support of each funding request; and (ii) supporting all expenditures of the Trust Fund 
by the State of New York, each until the Termination Date of the Trust pursuant to Paragraph 6.8 of the 
Trust Agreement. These records will be made accessible to the public through the lead agency, New 

York State Department of Environmental Conservation (NYSDEC), website at: 

http://www.dec.ny.gov/chemical/109784.html 

Documentation will be available to the public in an easy to access, publicly available webpage. Links to 
the documents will contained in a table developed by the NYSDEC utilizing Appendix D-2 eligible 
mitigation action categories in chronological order based on DEC submission date to the Trustee. All 
expenditures made by the Trustee to designated NYS recipients will be formatted in a similar manner. 
DEC will update the webpage within 10 days of a funding request made to the Trustee, or receipt of a 
Trustee payment. All records associated with DEC funding requests and Trustee payments will be 
provided in adobe PDF format or equivalent as determined by the DEC website administrator. 

The DEC website will make these records available to the public through a link on the NYSDEC main 
\AJebpage. The NYSDEC VW Settlement site can a!so be easily located through a search engine result of 
entering "NYSDEC VW Settlement." 

Public Input - Beneficiary Mitigation Plan 
The State of New York is soliciting and considering public input in the development of its Beneficiary 
Mitigation Action plan by advertising and promoting the NYSDEC VW Settlement webpage through 
announcements in the form of press releases, social media (Facebook, Twitter), and notices using the 

DEC Office of Climate Change Office and Office of Environmental Justice mailing lists. The NYSDEC VW 
Settlert1ent website notes that New York State is seeking cornrnents and suggestions for NOx rnitigation 
projects that wou!d utilize funds efficiently and reduce NOx emissions. Comments are directed to a 
dedicated mailbox at: VW.AppenD@dec.ny.gov. 

DEC Press releases were subsequently reported by public radio stations and local newspapers as an 
Associated Press story. 

NYSDEC also held VW Settlement public outreach events in Long Island City (Queens), Albany, and 
Rochester to solicit input from stakeholders as foiiows: 

Long Island City (Queens) 
July 10, 2017 (4:00 p.m. and 6:00 p.m. sessions) 
Region 2 Long Island City Office 
1 Hunter's Point Plaza 
47-40 21st Street 
Long Island City, NY 11101-5401 
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Albany 

July 20, 2017 (4:00 p.m. and 6:00 p.m. sessions) 
NYSDEC Central Office 
625 Broadway 

Albany, NY 12233 

Rochester 

July 24, 2017 (4:00 p.m. and 6:00 p.m. sessions) 
Central Library of Rochester and Monroe County 
114 South Ave, Rochester, NY 14604 

NVSDEC staff also conducted outreach to other NYS Agencies and Authorities, trade associations, local 
government officials, and environmental justice groups. 

Input collected fiom the public is being considered as New York State evaluates potentiai NOx mitigation 
projects. Input from stakeholders including trade associations, local government, environmental justice 
groups, and the general public will be considered in the process of locating and funding the most cost 

effective NO, reduction projects. The Beneficiary Mitigation Plan will be made publicly available through 
the NYSDEC VW Settlement Plan when approved by the Trustee. 

Records Access 

New York State Public Officers Law section eighty-seven -Access to agency records provides the 
statutory framework for access to records in New York State agencies. Subdivisions two of section 
eighty-seven provides for exemptions from the overall requirement that agencies make records 
available to the public. In particular subdivision two of section eighty-seven permits agencies "to deny 

access to records or portions thereofthat...(b) if disclosed would constitute an unwarranted invasion of 
personal privacy under the provisions of subdivision two of section eighty-nine of this article ... (d) are 
trade secrets or are submitted to an agency by a commercial enterprise or derived from information 
obtained from a commercial enterprise and which if disclosed \AJou!d cause substantial injury to the 
competitive position of the subject enterprise ... " 

Paragraph (b) of subdivision two of section eighty-nine states "An unwarranted invasion of personal 
privacy includes, but shall not be limited to: i. disclosure of employment, medical or credit histories or 
personal references of applicants for employment; ii. disclosure of items involving the medical or 
personal records of a client or patient in a medical facility; iii. sale or release of lists of names and 

addresses if such lists would be used for solicitation or fund-raising purposes; iv. disclosure of 
information of a persona! nature vv"hen disclosure would result ln economic Oi peisonal haidship to the 
subject party and such information is not relevant to the work of the agency requesting or maintaining 

it; v. disclosure of information of a personal nature reported in confidence to an agency and not 
relevant to the ordinary work of such agency; vi. information of a personal nature contained in a 

workers' compensation record, except as provided by section one hundred ten-a of the workers' 
compensation law; or vii. disclosure of electronic contact information, such as an e-mail address or a 

social network username, that has been collected from a taxpayer under section one hundred four of 
the real property tax law. 
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